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RECOMVENDED DECI SI ON AND ORDER ON LIABILITY ONLY

This is a proceedi ng brought under the Water Pol |l ution
Control Act, 33 U S.C. 1367; Clean Air Act, 42 U S.C 7622; the
Toxi ¢ Substance Control Act, 15 U S. C. 2622, and the regul ations
promul gated thereunder at 29 CF. R Part 24. The Secretary of
Labor has been given responsibility pursuant to said statutes to
i nvestigate conpl aints by enpl oyees, or persons acting on their
behal f, of discrimnation action by enpl oyers.

The findings and concl usions which foll ow are based upon a
conplete review of the entire record, applicable statutory
provi sions, regulations, and pertinent precedent. ' Having fully
consi dered the evidence and argunents presented, | find as
fol |l ows:

! The following citations to the record are used herein:

TR - Transcript of the hearing held in Warren, OChio, June 20-21,
1995; CX - Conpl ai nant Exhibit, and RX - Respondent Exhibit.
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Procedural History and Stipul ati ons

On or about Septenber 21, 1994, Conplainant, pro se, filed a
Conpl ai nt agai nst the Cadl e Conpany, alleging wongful discharge
for bringing certain matters to the attention of federal
authorities. The parties stipulated that Conplainant perforned
services for the Cadl e Conpany as a tenporary enpl oyee through
t he agency, CENCOR, from January 1994 through April 1994. He
becane an enpl oyee of the Cadle Conpany on May 1, 1994, and he
was term nated August 26, 1994. (TR 6, 7) The Wage and Hour
Division of the U S. Departnent of Labor conducted a fact finding
investigation and after an adverse ruling on Novenber 30, 1994,

t he Cadl e Conpany appeal ed and asked for a de novo heari ng.
(TR 7) The Cadl e Conpany agrees that they are subject to the
jurisdiction of the various Acts nentioned in the Conplaint.
(TR 8)

On June 9, 1995, | Ordered that trial would be bifurcated as
to the issues of liability and damages. The liability portion of
the trial was to commence June 20, 1995. Therefore, this
Reconmmended Decision and Order will deal with [iability only.

SUMVARY OF THE TESTI MONY
AND OTHER EVI DENCE AT TRI AL

Testi nony of Raynond John Masek

He resides at 675 Mahoni ng Avenue, Apartnent 2, \Warren,
Chio, and was formally enployed by the Cadl e Conpany which is
| ocated in Newton Falls, Trunmbull County, Chio. He was initially
enpl oyed with the Cadl e Conpany through a tenporary service
pl acenment agency from on or about January of 1994 through on or
about May 1, 1994. (TR 14, 15) WMasek is licensed to practice |aw
inthe State of Chio. His initial job wwth the Cadl e Conpany was
an Account O ficer to make collections. He would review files,
contact debtors, and arrange paynent plans. Masek was told that
he was doing well and after about the first week, he was given
the responsibility for the real estate owned properties (REO
properties). The Conpany foreclosed on these properties and then
tried to sell them Masek was still working through the
tenporary service agency when he was given these new accounts.
There were no formal guidelines on how Masek was to handl e these
accounts. It was a matter of review ng each of the files and
determ ni ng what needed to be done and then doing it with the
approval of one of the two people who were authorized to give
t hat approval. Masek had no authority on his own. (TR 20)
However, Masek's reconmendations regardi ng various REO accounts
were accepted by the nmenbers of the Cadle Conpany. (TR 21) At no
time during his initial enploynent did anyone fromthe Cadle
Conmpany indicate to M. Masek that they had a problemw th what
he was doing with the REO accounts. (TR 23)
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One of the REO properties was | ocated on Jennings Road in

Cleveland, Chio. Initially he was told to check if the insurance
mai nt ai ned by the fornmer tenant woul d cover EPA problens that
were being experienced. Masek was still under the services of

the tenporary service agency when he was given responsibility for
the property on Jennings Road. This was early February of 1994.
During his initial file review, he found sonme problens. The
contractor reports, in particular, Vadose Research, regarding
conbustibility represented a safety hazard to workers and
passersby; reported oil seepage by the President of Vadose
Research, Bill Ulom who personally stated that he saw the
seepage fromthe property in the Cuyahoga R ver; buried |andfil
probl ens that were alluded to, industrial waste that had been
buried. There was a risk analysis for air, surface water,
conmbustibility, and legal risk, and everything was rated high.
(TR 25) Everything was available in the case file. The
docunentati on was from 1991 and not hi ng happened after that.
There were notes of neetings wth the C evel and Fire Depart nent
officials which indicated that the conpany had to take action
soon because an extension that was given until 1993 was about to
expire. (TR 26)

On or about May 1, 1994, Masek began working directly for
the Cadl e Conpany. There was no formal contract just a statenent
by Bill Shaulis that he woul d be nmaki ng over $30, 000. 00 per year.
(TR 27, 28) As far as Masek knew, there were no problens with
Masek's conpetency during the time that he worked through the
t emporary enpl oynment agency.

After starting to work directly for the Cadl e Conpany, Msek
began working with attorneys and contractors to decide on a cost-
effective way to renove the buried tanks as required by the City
of Cleveland Fire Prevention Bureau. (TR 29)

Exhibit Gis a log record nmaintained for the property at
4041 Jennings Road. The date of the first entry is February 1,
1994 and the date of the last entry is August 22, 1994. The | ast
entry is a sunmary of a call from Daniel Cadle. He inquired who
sent the Fire Marshall the letter from Vadose and was told that
Masek did. Cadle threatened to fire Masek. Told Masek not to
send that letter. (TR 32) Masek had difficulties in achieving
action to abate the problens on the Jennings Road property. The
bi d proposals were consistently refused by Dani el Cadle. Masek
woul d receive no support. The officials with Cadle would refuse
out - of -hand wi t hout reason to support him He was told to
contact a gentl enen naned Bruce Pol |l ack (phonetic) who had sone
know edge of a technol ogy where m crobes woul d eat contam nat ed
soil. But his phone was di sconnected. Masek kept getting
reports of problens with conbustibility, safety to the general
public, possible oil seepage, possible contam nated druns, and
i ndustrial waste on the site. Masek kept reporting the problens
to M. Cadle and the reaction was that it was not a problem
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Masek identified Exhibit G 3 as an attachnment for M. U Il om about
his research which went with the nmenorandum whi ch Masek
distributed to his supervisor, Denise Harkless, to M. Buente, to
M. Shaulis, and to M. Cadle. The attachnent indicates that
there were problens. Masek received no response. It was
considered a non-problem There were jokes nade about it.

After Masek decided that the Conpany was not going to abate
the problens, Masek sent a fax to Inspector Alie Zahorodnij with
the Ceveland Fire Prevention Bureau and he put on the cover
sheet, RE: Possible Safety Hazard. (see Exhibit C4; TR 35, 36)

When Masek was not getting a response fromthe Cadl e Conpany
he initially contacted U S. Attorney Gregory Sassay about the
probl enms. Masek knew that he was very active in environnmental
matters. (TR 37) After Masek's conversation with the U S,
Attorney, Masek contacted Investigator David Barlow of the U S
Environnental Protection Agency, Crimnal Investigative Service.
Masek did not tell his enployer what he was doing regardi ng these
contacts. (TR 38)

Masek explained to M. Cadle the seriousness of the problens
at the Jenni ngs Road property over and over and nothing was ever
done. (TR 40) There cane a tinme when Cadle was found guilty for
his failure to renove underground storage tanks and he was fined.
(TR 43)

Prior to August 22nd, Masek had no type of witten reprimnd
that indicated that his enploynent with the Cadl e Conpany was
unsati sfactory. No individual fromthe Cadl e Conpany ever told
hi mthat he was doing a bad job. (TR 44) Masek was doi ng
everything that he was suppose to be doing with the exception of
the Jennings Property. Wth regards to the call from M. Cadle,
this occurred on August 22. He called himon the tel ephone which
was unique. (TR 44) After this call, Masek felt that he had
reason to believe he would be term nated. On August 26, 1994, at
11: 00 or 11:30 a.m he was called into Bill Shaulis' office.

Deni se Harkl ess, Masek's supervisor, was there. Bill Shaulis
just said that things were not working out and that he was being
termnated. The termnation was effective i mediately. They
want ed Masek out on the spot. (TR 45) He was followed to his
work site and watched while he was cl eaning out his drawer.
Masek was shaken. He went hone and called | nspector Zahorodni |
and told himthat he was fired. Thereafter at sone point, he
contacted the U S. Departnent of Labor.

M. Masek testified on cross-exam nation that he had no
knowl edge of whether he was hired because he had a | egal
background. (TR 54) Masek denied refusing to prepare a | ease on
March 15, or do any | egal work because he was not being paid as a
| awyer. Masek expl ained that there was an incident where it was
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requested that he put his nane down as Corporate Counsel and he
refused because they had their own in-house counsel. Masek did
not recall telling Mss Harkless that he woul d not becone

i nvol ved with EPA decisions on REO s because he was fearful of
personal liability. The Cadle Conpany acquired non-performng

| oans and it was Masek's job initially to go out and collect the
nmoney. It was incorrect to say that he did not feel |ike doing
that or he refused to stay late to nake phone calls. (TR 62, 63)
He was suppose to stay |late Monday nights and until 8:00 p.m on
Wednesdays. Masek did not recall telling Denise Harkless that he
was too busy handling REO s to do collection work. He did not
mnd staying late. (TR 63) There was no standing instruction to
M. Masek from M. Cadle concerning the tanks on Jenni ngs Road.
The only instruction Masek could recall was to check the

i nsurance. (TR 72) Masek was never told to get a fixed price on
the renoval of the tanks. As far as being given nanmes of
contractors by Masek's supervisors, he was told to go out and
check the |l ocal gas station and to contact BP in Cl evel and to see
how they got rid of tanks and that is all Masek recalled. Masek
did not solicit a proposal from Cardanone Construction. (TR 73)
Masek never saw a letter from Cardanone directed to him (TR 74)
Masek testified that he could get a price for the renoval of the
tanks fromcontractors but they would not set a cap because they
di d not know what other problens they mght run into, for
exanple, contam nated soil. This was always a problemfor M.
Cadle. (TR 77) Money was always an issue to M. Cadl e regarding
the renoval of the tanks. (TR 78)

On June 21st, Masek sent a copy of the Vadose Report
(regarding the tanks on Jennings Road) to I nspector Zahorodnij.
Masek sent it to himthe sane day that he gave it to his
supervi sor and consulted with managenent. (TR 81) It was Masek's
job to get the tanks out of the ground, but every tinme one of the
fixed prices would be taken to Daniel Cadle, he would say that he
did not want to hear about it, "go talk to the bug guy in
California”. (TR 84) The tanks were suppose to be out by
March 31, 1994, pursuant to an Order issued to Dan Cadle. (TR 85)

Masek testified that he was not confronted about
unaut hori zed used of the conputer prior to his termnation. (TR
93) WMasek recall ed being confronted concerning his nane
appearing on a list of credit checks that had run on the Cadle
Conpany's conputer. (TR 94) WMasek denied that he ran a credit
check on hinself. He was fired shortly thereafter. (TR 96)

On redirect, Masek testified that he did not perform
unaut hori zed use of credit checks while under Cadl e enpl oynent.
(TR 111) When Masek interviewed for the job with Cadl e and gave
his resunme, Masek could not recall whether there were questions
about law suits which he may have had agai nst prior enployers.
However, he did indicate to Bill Shaulis the Vice President and
O fice Manager that there were prior law suits. On August 26
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1994, the reason he was given for his firing was that things
didn't work out with regards to his handling of REOs. No

i ndi cati on was gi ven what soever about all eged m sconceptions of
his resunme and no indication was given regardi ng unaut hori zed use
of credit checks. (TR 112)

Testinony of Lieutenant A lie Zahorodni

Li eut enant Zahorodnij's vi deot aped deposition was taken
June 12, 1995, and he testified as foll ows:

Li eut enant Zahorodnij is an officer with the Cleveland Fire
Department with the Hazardous Materials Unit. He has been so
enpl oyed for eight or nine years. Lieutenant Zahorodnij's
responsibilities include underground storage tank regul ati ons,
the Chio Fire Code, and other standards connected to the Chio
Basic Building Code as it applies to the Fire Code. There is a
permtted process in order to install and renove underground
tanks. These permts are issued by the Fire Departnment. Exhibit
2is aletter of violation that he wote on Decenber 15, 1992,
concerni ng the abandonnment of underground storage tanks. This
was the first violation letter that he wote regarding the
subj ect tanks. He |earned about the tanks at 4041 Jenni ngs Road
based upon a conplaint that he had received and he acted on the
conplaint. Lieutenant Zahorodnij personally inspected the
property at 4041 Jennings Road and he tal ked to individuals at
St. Johnsbury Trucking and they told himthey were not using the
tanks and they were not exactly sure what was inside or how much.
So Li eutenant Zahorodnij considered themto be abandoned. He
took no steps to determ ne what was in the tanks.

Li eut enant Zahorodnij received Exhibit 3 which is dated
January 11, 1993. Captain Root gave hima copy. This was a
letter requesting additional tine to renove the tanks or put them
back in service. The letter indicates that the tanks are enpty.
However, the letter was com ng froma person who did not have
expertise in the underground storage tank area. There was not
enough information in the letter.

Li eut enant Zahorodnij responded to the letter by saying that
the tanks were not just tenporarily out of use and by definition,
wer e abandoned, and Li eutenant Zahorodnij requested that they be
renmoved. Lieutenant Zahorodnij asked for action as soon as
possi bl e, however, there was an appeal with the Board of Buil ding
St andards and Appeal s which was granted. The Board granted the
Appel  ant twelve nonths in which to renove the tanks fromthe
property. The tanks now had to be renmoved by March 31, 1994.

Li eut enant Zahorodnij did not recall whether evidence was
presented that the tanks did not pose an environnental threat.
Sonetinme after March 31, 1994, there were sone conversations with
individuals with the Cadl e Conpany. Lieutenant Zahorodnij did
not renmenber who he talked to but they said that they were going
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to have the tanks renoved. After the one year extension,

Li eut enant Zahorodnij was havi ng problens getting sonmeone to
respond and that is why he wote the violation letter or the
request for the hearing. Lieutenant Zahorodnij issued a citation
and the issue was whether the tanks had been renoved. It is not
just renoving the tanks, it involved proper soil renediation,
ground water renediation, etc. There was a concern about a gas
wel | being on the property and safety of the worknmen that woul d
be doi ng the excavation and the possibility that there may have
been buried waste or those types of hazards based on the fact
that it was an industrial site. So it was nore than just
renovi ng tanks.

Li eut enant Zahorodnij identified Exhibit 8. It is a report
that he wote on August 2, 1994. The tanks nentioned in the
Violation Letter had not been renpbved and a court date was set
for August 10, 1994. It says that M. Msek of the Cadl e Conpany
submtted a bid for renoval. It indicates that Vadose Research
did soil gas sanplings for potential organic conpounds and that a
gas well was |ocated south of the tank location. The bid for
renmoval was from John Cardanpbne, a contractor. Lieutenant
Zahorodnij knew fromthis information that sonebody at the Cadle
Conpany had signed the contract to have the tanks renoved but
this was not sufficient to avoid the hearing because the tanks
were still in the ground.

The tanks have been renoved. Lieutenant Zahorodnij was
there for one phase of the renoval but an individual named Terry
Chanbers on staff with the Fire Departnent was there for nost of
the renmoval. The reason the extension was given to the Cadl e
Conpany was because it indicated that the prem ses did not
generate sufficient funds for corrective action and the Fire
Departnment tries to work with the business community to do the
right thing. The Cadle Conpany did not have insurance coverage
at the time they went to the Board.

Testinony of Victor O Buente, Jr.

M. Buente testified on behalf of the enployer, the Cadle
Conpany, as foll ows:

M. Buente is Vice-President, Assistant Secretary and
Ceneral Counsel of the Cadle Conpany. He is an attorney by
profession. GAMED is an affiliate of the Cadl e Conpany. M.
Buente is also an officer for GAMED. He is Vice-President and
Assi stant Secretary. As such he is the custodian of the records.
He al so conmes into receipt of reports concerning the
envi ronnmental condition of property GAMED owns. This would
i ncl ude the Jennings Road property. Exhibit 20 was received by
the Cadl e Conpany as an affiliate of GAMED and it concerns the
Jenni ngs Road property. It is a prelimnary site assessnent and
was prepared by the Cardanone Construction Conpany. Cardanone
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was retained by GAMED to renove the storage tanks at the Jennings
Road |l ocation. Exhibit 21 is entitled, "Review of Underground
Storage Tanks Cl osure" for the old St. Johnsbury Trucking

Term nal, 4041 Jennings Road, O eveland, Chio. The client is
GAMED | nvest nent Conpany. The final closure report shows that
there were no holes in the tank and there was no | eakage.

M. Buente was with the Cadl e Conpany for three years. M.
Buente and the Cadl e Conpany did not consider the tanks to be
abandoned just because they were not in use. Based upon M.
Buente's view of the naterials within the REOfile for the
Jenni ngs Road property and di scussions with the inspector who
conducted the survey, M. Buente did not believe there to be any
envi ronnment al hazards present at the Jennings Road property.

M. Buente interviewed M. Msek when Masek was hired and
felt that Masek's background as a | awer would be an asset to the
conpany. However, M. Masek expressed concern about being
responsi bl e for any environnental decisions regarding
contam nated or environnental ly inpacted properties. M. Masek
felt that one or nore governnent agencies could | ook to himfor
possible crimnal or civil liability.

M. Buente was present at several neetings between M. Masek
and M. Cadl e about renoval of the tanks and Cadl e was not
concerned about studies for various issues. He sinply wanted the
tanks pulled out of the ground and he was concerned about the
price. It was M. Masek's responsibility to get the tanks out of
the ground. That was M. Cadle's direction. Beside M. Msek's
testimony, M. Buente never heard of discussions within the Cadl e
Conpany about an environnental hazard at Jenni ngs Road.

The Cadl e Conpany's policy concerning credit reporting
facilities is as follows: it is suppose to be used only for
obtaining credit reports on people or conpani es who are indebted
to the Conpany or one of its affiliates. M. Msek was not
i ndebted to the Cadl e Conpany and neither was his fornmer w fe.

M. Buente did not have involvenment with the decision to
termnate M. Masek. As far as responding to requests from
outside parties for information on the Cadl e Conpany of
properties, he told M. Masek that these requests should be
satisfied and if Cadle disagreed that there should be a cover
letter explaining areas of difference. |If the Fire Departnent
requested a site assessnent on the Jenni ngs Road property and
there was one on file, then Masek woul d have been expected to
send it to him

Wth regard to the citation against M. Cadle, there was a
trial and a judge sitting without a jury found himguilty for
failure to renove underground storage tanks. (TR 153) He was
found guilty on August 10, 1994, and his extension was good until
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March 31, 1994. M. Buente testified that he did not know

whet her M. Cadl e was cited for non-renoval of the tanks because
of various contacts nmade by M. Msek. (TR 156) M. Buente was
not aware that M. Masek contacted the U S. Attorney's Ofice
and that the investigator of the Fire Departnment until he was
prepared for trial.

Testi nony of Deni se Harkl ess

Deni se Harkl ess is enployed by the Cadl e Conpany as an
Account O ficer and a Team Leader. The Account O ficers make
contact with the debtors and try to collect on the debt. They
| ook at the financial ability of the maker/guarantors and then
try to determne the collectibility of the account. As a Team
Leader, she oversees what other Account O ficers are doing. She
is there to help them (TR 179) Denise Harkl ess was Team Leader
in January of 1994 when M. Masek started working at the Cadl e
Conpany and he was assigned to her team She trained M. WMasek.
When he was initially hired he sat in front of her desk and she
was able to nonitor him He was given a small portfolio and he
was hired as a collector. Dan Cadle decided that he wanted to
create a REO Manager, that is he wanted all of the real estate
owned properties to be handl ed by one individual as oppose to
i ndi vi dual account officers. That job was given to M. Masek.
He al so had collection responsibilities. Harkless revi ewed
Exhibit 5 and said that she recogni zed the exhibit as M. Masek's
accounts. The accounts were not worked. (TR 182)

M ss Harkless trained M. Masek on the use of the credit
conputer and explained to himthe restrictions on its use. (TR
184) On one occasion, M. Masek settled a debt with a doctor
t hrough the doctor's CPA and Mss Harkless felt that it was not a
good settl enent because the physician was a neurosurgeon and she
felt he had the incone ability to pay the debt in full.

When M. Masek first arrived, he did not have a | ot of work
to do so his work performance was not bad. When he was given the
assignment of the REO he eventually told Mss Harkless that the
REO job was a full-tinme job. After he got the REO position, he
ignored the normal collection on the accounts other than evening
calls and his performance was unsatisfactory. The preparation of
| eases for property that was owned by the Cadl e Conpany was
Masek's responsibility. There cane a tinme when he refused to
prepare | eases. (TR 188)

M ss Harkl ess identified page one of Exhibit 2 as a
menor andum she wote to Bill Shaulis. She wote the neno because
M. Masek told her that he did not get paid enough noney to draw
up | eases. The next two pages of Exhibit 2 were witten because
M. Msek felt that if he nmade any deci sions on EPA properties he
m ght be held personally liable. They would try to pinpoint his
exact duties. (TR 191)
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There cane a time when M. Msek returned the Jenni ngs Road
REOto Mss Harkless. He said, "Denise, | can't go any further
with this file and I"'mturning it over to you." This was about
April of 1994. She told M. Masek the only thing he needed to do
was find a contractor that would give thema cap on the work.

M ss Harkl ess was present when Masek was fired. He was
fired for nore than one reason but one incident probably was the
actual final decision. Bill Shaulis fired M. Masek. She and
M. Shaulis decided to termnate M. Masek. He was fired because
he was away from his desk and she knew that he was back at the
conputer inputing information although she did not physically sit
there and watch him A secretary, Brenda Cadle, canme out and
said that there was a problem that M. Masek had done sonet hi ng
to the conputer and it was spitting out all these reports. (TR
197) She could only assunme that he hit the wong button because
t he machine starting pulling everything that was in storage and
spitting it out. They noticed that M. Masek's credit bureau had
been pulled and there was no reason for that. (TR 198) When
Masek was confronted that his own credit report was pulled he
acted appalled that anyone would pull his credit and acted |ike
he had no knowl edge and that he did not doit. Bill Shaulis
ended up going to speak with Dan Cadle and |ater Shaulis called
her in and Shaulis told her that he was going to term nate
Ray Masek. (TR 201) Up until the tinme of the conmputer incident,
M ss Harkl ess gave feed-back to her superior that Masek wasn't
performng. However, after the conputer incident, she related
that to her office manager imedi ately. They di scussed that
Masek be term nated. (TR 204) She thought Masek shoul d be
term nated and conveyed that to M. Shaulis. She had no
knowl edge prior to her recomendation that Masek reported to the
U S Attorney and to an Environnental |nvestigator that there was
a problemw th | eaking tanks. (TR 206, 207)

Testinony of WlliamE. Shaulis

M. Shaulis testified on behalf of the Enployer as foll ows:

M. Shaulis is enployed by the Cadl e Conpany as Vice-
President and O fice Manager. He does the hiring and the firing.
He manages the day-to-day duties of the office. M. Shaulis
received M. Masek's resune from Cencor. He interviewed M.
Masek prior to hiring him Masek told Shaulis that Copperweld
went bankrupt so he lost his job. (TR 252) Wth regards to his
position at Reliance, Masek said that the conpany was sold via
| everaged buy-out and his position was elimnated. Masek did not
tell Shaulis that he filed two separate | aw suits agai nst
Rel iance. Had Masek told Shaulis the truth about his term nation
fromprior enploynent, that is, suing other enployers, Shaulis
woul d not have hired him
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Deni se Harkl ess expressed di ssatisfaction concerning Masek's
j ob performance several tinmes. The problemw th Masek's
performance was mainly procrastination. This was discussed with
M. Masek. Shaulis also recalls a conversation with Masek
concerning his refusal to prepare |eases. This was in March of
1994. Masek did not want to do it because he was only getting
pai d $10. 00 per hour. Shaulis also discussed with M. Masek his
failure to accurately keep track of his tinme. Shaulis nmet with
Masek regarding his tinme and this was a formal neeting.

Al so, Shaulis had to pressure Masek in contacting Cardanone
Construction Conpany regardi ng renoval of the tanks. (TR 259)
Shaulis was not aware that Masek sent a copy of a nmeno to the
Cl evel and Fire Departnent.

Al so, Shaulis discussed with Masek how he conducted hinsel f
over the tel ephone regarding his collection duties.

Shaul i s received conplaints fromco-wrkers in every single
departnent including his direct co-workers on his collection
team These conpl ai nts were about Msek's perfornmance.

Al so, Shaulis confronted Masek regarding credit reports that
were pulled on his ex-wife and hinself. (TR 261) Shaulis
believes that it was the next day that Masek was term nated. He
di scussed the termnation with Denise Harkless, in fact, he and
Har kl ess di scussed Masek's termnation for awhile but it was the
credit report incident that was the "nail in the coffin". (TR
262) Shaulis net with Masek and infornmed himthat his enpl oynent
was being term nated and he started to explain the reason and
Masek just said thank you, got up, went to his desk, and cl eaned
it out. (TR 262) Shaulis had no know edge that Masek had
provided any information to the Ceveland Fire Departnment at the
tinme that Masek was fired. Shaulis had no know edge that Dan
Cadl e had been found guilty for failing to renove tanks.

Shaulis term nated Masek on August 26, 1994. As of that
day, he was not aware that Masek had been in touch with the U S
Attorney's O fice and other individuals outside of the Cadle
Conpany regarding all eged | eaky tanks. (TR 274, 275) He |earned
of this information just before trial. Shaulis had no know edge
t hat Masek contacted any outside people regarding the Jennings
Road property tanks other than for renoval purposes. He was not
aware that he conplained to any authority regarding these tanks.
Testinony of Victor O Buente, Jr. in Rebuttal

M. Buente said he renenbered a two-page letter from Vadose
Research which was presented at M. Cadle's hearing of August 10,
1994. Buente saw and read the nmenbo. (CX 6) It is a two-page
letter from Vadose Research directed to M. Masek concerning the
property at 4041 Jennings Road and it was a cross-proposal for
nmoni tori ng gas and organi ¢ conpounds prior to renoving the
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under ground storage tanks. As of August 10, 1994, M. Buente was
aware that Masek gave this nenp to the Fire Inspector or the
Prosecutor. However, Buente was not directly or indirectly
responsi ble for termnating Masek. M. Cadle was aware that
Masek transmtted the neno to the C eveland Fire Departnent as of
August 10, 1994, because when the nmeno was brought out in Court,
it had a cover sheet which had Masek's nane on it. Buente asked
to see it and Dan Cadl e was standing right next to himand they
both | ooked at it. So both Buente and Cadl e knew t hat Masek was
responsi ble for providing the information to the Fire |Inspector.
(TR 284) However, Buente had no know edge that Masek contacted
U S officials until he was preparing for trial. (TR 287) Buente
could not recall whether he discussed anything that transpired at
the hearing with M. Shaulis. (TR 290) Buente saw CX 3 at
Cadl e' s August 10, 1994 heari ng.

Testinony of WIlliam Shaulis Recall ed by the Court

Shaulis testified that before he term nated Masek, he had
not seen CX 3. He was not aware of it in any way. M. Cadle did
not tell himto term nate Masek. (TR 305) Cadle never directed
himto term nate Masek, he did it upon his own initiative. (TR
306)

Testi nony of David Rodenhausen in Rebutt al

Davi d Rodenhausen testified by way of deposition on
Novenber 9, 1995. Rodenhausen resides at 89089 East Pilgrim
Chagrin Falls, Ohio. M. Rodenhausen has been an investi gator
for the Departnment of Labor since 1976.

I n Novenber 1994, Rosenhausen investigated a conpl aint
brought by Ray Masek agai nst the Cadl e Conpany. In the course of
his investigation, he interviewed Dan Cadle and WII|iam Shaulis.
Based upon Rodenhausen's interview of M. Shaulis, Shaulis did
not term nate Masek solely on his own initiative. Rodenhausen
did not know whether M. Cadle told Shaulis to term nate Masek.

It is Rodenhausen's understanding that Dan Cadl e was al so
involved in termnating Masek. Shaulis told Rodenhausen that he
was allowed to term nate Masek. M. Cadle gave Shaulis the

aut horization to termnate Masek. This occurred a couple of days
before the term nation, four days before, according to nenory.
Shaulis tol d Rodenhausen that he had conversations with M. Cadle
regarding the termnation of M. Masek. Based upon Rodenhausen's
i nvestigation, Cadle was totally involved in the operations of

t he Conpany. Cadle controlled everything.



Caimnt's Exhibits

Among the Claimant's exhibits are the foll ow ng:

Aletter fromWIIliamU Il om President of Vadose Research,
Inc. dated June 15, 1994. The purpose of this letter was to
provi de a cross-proposal to perform conbustible gas nonitoring
and concurrent volatile organic conpound nonitoring of the soi
at nosphere prior to the renoval of underground storage tanks from
the property |l ocated at 4041 Jenni ngs Road, C eveland, Chio. It
i ndicates that prior investigations concluded that the soils to
be excavated contains conbustible soil atnospheres. The
condition presented a potential work place hazard to excavation
personnel as well as enpl oyees of St. Johnsbury Trucki ng Conpany
and passers-by. (CX 3)

CX 3, page 4, shows that this proposal was sent to |Inspector
Zahorodnij wth the Cty of Cleveland Fire Departnent. CX 3,
page 5, is a nenorandum dated June 21, 1994, to Deni se HarKkl ess
fromM. Masek. Masek states that Cadle refused to sign the
consul ting agreenent with Vadose Research. Masek urged the tank
removal as ordered by the O eveland Fire Departnent.

On April 7, 1994, Denise Harkless wote to Dan Cadl e
concerning the property at 4041 Jenni ngs Road. She indicated
that Masek felt he had gone as far as he could go with the file
and requested that she handle the matter. The Conpany was out of
time for further extensions, she spoke to the Fire Marshall on
April 5, 1994, and he wanted a specific date by the end of the
week when work woul d commence to renove the tanks. Harkless
urged Cadle to hire a contractor imrediately and to conme up with
a specific policy in handling EPA problem properties. (CX 7)

There is a letter to Daniel Cadle from Vadose Research, Inc.
dat ed Novenber 14, 1991. The letter states that it was Vadose's
understanding that there were five underground storage tanks
currently abandoned at 4041 Jenni ngs Road. (CX 6) These tanks
had been inoperative/ abandoned since prior to January 3, 1991. A
conbusti bl e gas expl osi on hazard existed as determ ned during the
soil gas survey. The gas was |argely conposed of Methane. Al so
oi | seepage was observed at the north end of the property. Water
exhi biting a petrol eum hydrocarbon sheen was observed exiting the
storm sewer and entering the Cuyahoga River

Attorney Victor Buente wote to Captain Thomas Root with the
Fire Prevention Bureau, Ceveland Fire Departnent, on January 11,
1993. M. Buente indicated that the tanks were not abandoned,
they were sinply not in use. He also indicated that the tanks
were enpty. (CX 6)



Empl oyer's Exhibits

Exhibit 2 is a meno dated 3/15. It indicates that Msek
felt that at ten dollars an hour he did not want to prepare
| eases. He was hired as a collector and not as an attorney.

Exhibit 6 are handwitten sumrari es of unauthorized credit
i nquiries discovered by Denise Harkless and anong the nanes
listed are Raynond Masek and Lynn Masek.

Exhibit 7 is a neno fromBill Shaulis to the Ray Msek
Personnel File dated August 26, 1994. It indicates that on said
date he net with Ray Masek and Denise Harkless in his office and
at the neeting, he informed Masek that he was being term nated
effective imedi ately. Masek thanked them for the opportunity of
wor ki ng there, cleaned out his desk and departed.

Exhibit 8 contains letters fromW!IIiam Shaulis to various
credit agencies advising them of unauthorized credit inquiries.
It indicates that the Cadl e Conpany did not have direct proof but
it believed that a forner enployee, Ray Masek, made the
inquiries.

Exhibit 9 are various pleadings involving M. Msek agai nst
the Reliance Electric Conpany; a law suit involving M. Masek
agai nst a former enployer prior to his enploynent with the Cadle
Conpany.

Exhibit 10 is another pleading involving M. Msek agai nst
the Reliance Electric Conpany; a law suit involving Masek agai nst
a former enployer prior to his enployer with the Cadl e Conpany.

Exhibit 11 is a pleading involving M. Masek agai nst the
Copperwel d Steel Conpany. This is another case M. Masek had
agai nst a former enployer prior to his enploynent with the Cadle
Conpany.

Exhi bit 15 shows that on April 11, 1994, Dan Cadle wote
first to the Gty Fire Marshall about the Jennings Road property
informng himthat they were near signing a contract for the
removal of the five underground storage tanks. He also wote to
Joe Hirsch concerning renoval of the tanks. A third letter on
April 11, 1994, was to Vincent Marek about renoval of the tanks.

Exhi bit 18 shows that Ray Masek sent to | nspector Zahorodni |
a copy of a nmeno from Ray Masek to Deni se Harkl ess dated June 21
1994. The neno states that Daniel Cadle refused to sign a
consul ting agreenent with Vadose Research. Cadle acknow edged on
June 16, 1994, that one of the tanks was | eaking. Vadose
believed that the presence of the tanks and their conbustibility
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presented a substantial safety hazard to the public. Vadose
believed that Cadle was in violation of state and Federal | aw
Masek urged the tank renoval as ordered by the Cleveland Fire
Depart nent .

Exhi bit 19 shows a bid proposal of $18,125.00 from Cardanone
Construction to renove the five tanks on the Jenni ngs Road
property. The date of the bid was July 27, 1994.

I n conparing Respondent's Exhibit 17 and Respondent's
Exhi bit 13, anong the docunents at 17 is a cost proposal
subm tted by Vadose Research, Inc. (VRI) dated Novenber 14, 1991
VRl described the five tanks as abandoned. It also indicates
that the tanks had been inoperative/ abandoned since prior to
January 3, 1991, and that a conbustible gas expl osion hazard
exi sted which was attributed to the buried organic matter and
that oil seepage was observed at the north end of the property
adj oining stormsewer outlet into the Cuyahoga River.
Respondent's Exhibit 13 is a letter fromVictor Buente, Ceneral
Counsel of the Cadl e Conpany, dated January 11, 1993, witten
over a year after the tanks were described as,
"I noperativel/ abandoned". Buente reported to Captain Thomas Root
with the Fire Prevention Bureau in C eveland that the tanks were
not abandoned, they were sinply not in use by the current tenant.
He al so indicates that the tanks were enpty and did not present a
| eakage risk to the area. | note again the date of this letter
is January 11, 1993, over one year after the Vadose Research
| etter which was dated Novenber 14, 1991. Enployer's Exhibit 17
al so contains a letter fromWIIliamU Il om President of Vadose
Research, to Dan Cadl e, President of GAMED | nvestnment Conpany and
the Cadl e Conpany, urging himto fulfill his obligations under
the | aw regardi ng the Jennings Road property. This letter is
dat ed Novenber 25, 1992, which was al so before the Buente letter
of January 11, 1993.

Enpl oyer's Exhibit 19 shows that as of August 2, 1994, the
tanks were still not renmoved fromthe Jennings Road property.
This was reported by Fire Inspector Zahorodnij.

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

The findings and concl usions which foll ow are based upon a
review of the entire record in light of the argunents of the
parties, applicable statutory provisions, regulations, and
pertinent precedent.

Whenever | reference the evidence as sunmari zed above, or
the transcript, | ampredicating ny finding and/ or concl usion on
said evidence. Therefore, | hold the referenced testinony and/or
exhibit to be true and accurate and a finding of fact herein. |If
there is a conflict in the evidence, | will present all sides,
resolve the conflict, and state by rationale.
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1. 29 CF.R 824.2 provides, in pertinent part, as foll ows:

(a) The several statutory enpl oyee protection
provisions listed in 824.1, provide that no enpl oyer
subject to the provisions of the Federal statute of
whi ch these protective provisions are a part nmay
di scharge any enpl oyee or otherw se discrimnate
agai nst any enpl oyee with respect to the enpl oyee's
conpensation, termnms, conditions, or privileges of
enpl oynent because the enpl oyee, or any person acting
pursuant to the enployee's request, engaged in any of
the activities specified in paragraph (b) of this
section.

(b) Any person is deened to have violated the
particul ar federal |aw and these regulations if such
person intimdates, threatens, restrains, coerces,
bl ackl i sts, discharges, or in any other manner
di scri m nat es agai nst any enpl oyee who has:

(1) Commenced, or caused to be
comenced, or is about to conmence or cause
to be commenced a proceedi ng under one of the
Federal statutes listed in 824.1 or a
proceedi ng for the adm nistration or
enforcement of any requirenent inposed under
such Federal statute;

(2) Testified or is about to testify in
any such proceeding; or

(3) Assisted or participated, or is
about to assist or participate in any manner
in such a proceeding or in any other action
to carry out the purpose of such Federa
statute.

2. Conplainant filed a Conplaint against the Cadl e Conpany
on Septenber 21, 1994, alleging wongful discharge invoking the
protection provisions under various statutes listed at 29 C F. R
824.1. | find that Conplainant was enpl oyed by the Cadl e Conpany
fromon or about May 1, 1994, and was term nated on August 26,
1994. (See stipulation at TR 6, 7) | find further that the
parties are subject to the jurisdiction of the Secretary of Labor
and the various statutes nentioned in Conplainant's Conpl ai nt.

3. Under the burdens of proof and production in
"whi st | ebl oner" proceedi ngs, a conplainant first nust nake a
prima faci e showi ng that protected activity notivated the
respondent’'s decision to take adverse enpl oynent action.
Respondent may rebut this show ng by produci ng evidence that the
adverse action was notivated by a legitimate, nondiscrimnatory
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reason. The conpl ai nant then nmust establish that the reason
proffered by the respondent is not the true reason. Conpl ai nant
may persuade directly by showing that the unlawful reason nore
likely notivated the respondent or indirectly by show ng that the
respondent’'s proffered explanation is unwrthy of credence.
Scerbo v. Consolidated Edi son Co. of New York, Inc., Case No.

89- CAA-2, Sec. Dec., Novenber 13, 1992; Dartey v. Zack Co., Case
No. 80-ERA-2, Sec. Dec., April 25, 1983.

4. In order to establish a prina facie case, Masek nust
show t hat he engaged in protected activity, that he was subject
to adverse action, and that Respondent was aware of the protected
activity when it took the adverse action. Msek al so nust
present evidence sufficient to raise the inference that the
protected activity was the likely reason for the adverse action.
Whet her Masek Established a Prina Facie Case

5. | find that Raynond Masek has established a prina facie
case for these reasons. According to Masek's uncontradicted
testi nony, Masek sent the Vadose Research report to I nspector
A lie Zahorodnij with the Ceveland Fire Preventi on Bureau by
fax. (see Exhibit G 4; TR 35, 36) This occurred on June 21,

1994. Conplaints to, and cooperation with, | ocal authorities are
prot ect ed under Departnent of Labor Wi stl ebl ower provisions.
Ivory v. Evans Cooperage, Inc., 88-WPC-2, Sec. Dec., February 22,
1994, slip. op. at 2, 5; Helnstetter v. Pacific @as and Electric
Conpany, 91-TSC-1, Sec. Dec., January 13, 1993. Dan Cadl e was
aware that Masek was responsible for providing the report to the
Fire Inspector. On August 22, 1994, four days before Masek was
termnated, Cadle called Masek. Cadle inquired as to who sent
the Fire Marshall Vadose's report and Masek told himthat he did.
(TR 32, 44) ? Cadle then threatened to fire Masek. On or about
August 10, 1994, Dan Cadl e was found guilty for failure to renove
t he underground storage tanks (on the Jennings Road property) by
a judge sitting without a jury. (TR 153) M. Buente testified
that he renenbered a two-page letter from Vadose Research was
presented at M. Cadle's hearing on August 10, 1994. Buente saw
and read the neno and was aware as of that date that Masek
provided the meno to the Fire Inspector or to the Prosecutor.

M. Cadle was al so aware that Masek transmtted the nmeno to the
Cl eveland Fire Departnment as of August 10, 1994, because when the
meno was presented in court, it had a cover sheet which had
Masek' s name. Buente asked to see it and Dan Cadl e was standing
right next to himand they both |ooked at it. | find that both
Buente and Cadl e knew as early as August 10, 1994, that Masek was
responsi ble for providing the information to the Fire |Inspector.
(TR 284) Denise Harkless and WIlliam Shaulis term nated M.
Masek on August 26, 1994.

2 Masek's testinony regarding this tel ephone call and its

subj ect matter remains uncontradicted.
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6. | find Masek reported violations of environnental
statues internally to his enployer which is protected activity
under whi stl ebl ower provisions. Quttnan v. Passaic Valley
Sewerage Commirs, 85 WPC-2, Sec. Dec., March 13, 1992, slip op.
at 11; Wagner v. Technical Products, Inc., 87-TSC-4, Sec. Dec.,
Novenber 20, 1990, slip op. at 8-12; W/ly v. The Coastal Corp.,
85- CAA-1, Sec. Dec., June 4, 1987, slip op. at 3. | base ny
finding that Masek reported problens with the buried tanks and
his frustrations at the reaction from M. Cadle upon Msek's
uncontradi cted testinony. Respondent argues that Masek's claim
shoul d be di sm ssed because he failed to establish a federally-
protected activity. As | stated earlier, conplaints to and
cooperation with local authorities are protected. Furthernore,
under the enpl oyee protection provisions of the CAA protection
is not dependent on actually proving a violation. Scerbo v
Consol i dat ed Edi son Co. of New York, Inc., supra. A conplaint
need only be grounded in conditions constituting a reasonably
percei ved violation of the underlying act. See Yellow Frei ght
System Inc. v. Martin, 954 F.2d 353, 357 (6th Gr. 1992);
Johnson v. A d Doninion Security, 86-CAA-3, Sec. Dec., My 29,
1991, slip op. at 15; Aurich v. Consolidated Edison Co., 86-ERA-
2, Sec. Dec., April 23, 1987, slip op. at 4; Adans v. Coastal
Production Qperators, Inc., 89-ERA-3, Sec. Dec., August 5, 1992.

Werefore, | find that Masek engaged in protected activity
by assisting the Fire Marshall in the proceedi ng agai nst Cadl e,
by sendi ng the Vadose Research report to Inspector Alie
Zahorodnij and by conplaining internally to his enployer. He was
subj ect to adverse action by being term nated on August 26, 1994,
and there is anple evidence show ng that the respondent was aware
of the protected activity when adverse action was taken agai nst
Masek. Cadle's phone call to Masek on August 22, 1994, his
threat to fire Masek, and the close proximty of the call to
Masek's term nation raises the inference that the protected
activity was the likely reason for the adverse action.

Respondent's Rebuttal Evi dence

7. The Respondent has presented rebuttal evidence. Mss
Har kl ess testified that she instructed M. Masek on the use of
the credit conmputer and explained to himthe restrictions on its
use. (TR 184) M. WMasek pulled his own credit report which she
reported to her office manager. WIIliam Shaulis testified that
Masek's problem was mainly procrastination, however, the credit
report incident was the, "nail in the coffin". (TR 262) Wiile he
and Deni se Harkl ess di scussed Masek's term nation for awhile, it
was the credit report incident which lead to Masek's term nation.
M. Shaulis testified that as of August 26, 1994, he was not
aware that Masek had been in touch with the U S. Attorney's
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O fice ® and other individuals outside of the Cadl e Conpany
regardi ng the | eaking tanks (on Jennings Road). (TR 274, 275)
Shaulis was not aware that Masek conplained to any authority
regarding the tanks. Before Masek was termnated, M. Cadle did
not tell himto termnate Masek. (TR 305) M. Cadle never
directed Shaulis to term nate Masek. He did it upon his own
initiative. (TR 306)

VWhet her Respondent's Reason for Masek's Termi nati on was the
True Reason

8. | find that Respondent's explanation for Msek's
termnation to be a pretext and untrue. | base ny finding on the
testimony of Investigator David Rodenhausen. | give greater

wei ght to Rodenhausen's testinony than to the testinony of

W 1liam Shaulis and Deni se Harkl ess. Rodenhausen has no interest
in the outcone of this litigation, whereas, Harkless and Shaulis

work for Dan Cadle and the Cadl e Conpany and obvi ously do have an
interest in the litigation.

In the course of Rodenhausen's investigation, Rodenhausen
interviewed Dan Cadle and WIlliam Shaulis. Shaulis told
Rodenhausen that he did not term nate Masek solely on his own
initiative, therefore, | find that Shaulis' testinony in court
untrue. Shaulis told Rodenhausen that he was "al |l owed" to
termnate Masek. M. Cadle gave Shaulis the authorization to
termnate Masek. | find that Shaulis' statenent to Rodenhausen
to be inconsistent with his testinony in court that Cadle did not
tell Shaulis to term nate Masek, that he did it upon his own
initiative, and that Shaulis does the hiring and the firing. M.
Shaulis told nme in court (TR 306) that it was his job to fire M.
Masek. | asked M. Shaulis whether he term nated M. Masek on
his own initiative and M. Shaulis responded, "that's ny job".
find M. Shaulis' testinony on this point to be inpeached by
| nvesti gat or Rodenhausen and not worthy of belief.

® Masek's conplaint alleges that he was wongfully

di scharged for bringing "docunented matters" to the attention of
federal authorities. There is no evidence that anyone associ ated
wi th the Cadl e Conpany knew t hat Masek contacted "federal
authorities" prior to his discharge. There is anple evidence
that Victor Buente and Dani el Cadle knew of Masek's contact with
the Ceveland Fire Departnment which I find to be covered under
29 CF.R 824.2(b)(3). Since no particular formof conplaint is
required (20 CF. R 824.3(c)), and | can see no prejudice to the
Respondent due to Masek's failure to nmention the Ceveland Fire
Department in his Conplaint, I find this oversight to be
har m ess.
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CONCLUSI ON

The above considered, on the issue of liability only, I find
for the Conpl ai nant, Raynond Masek, and agai nst the Respondent,
The Cadl e Conpany.

ORDER

1. The damage portion of this case involving Conpl ai nant
and Respondent will commence within 120 days at a tine and pl ace
to be announced. The parties will consult on the | ocation of the
trial and advise whether they will agree to trial taking place in
Pi tt sburgh, Pennsyl vani a.

2. Any and all outstanding notions will be renewed w thin
30 days and the parties will be prepared to argue and docunent
said notions at trial.

3. Consideration will be given to whether a settlenment on
damages is possible and, if not, whether the testinony and/or
ot her evidence on damages can be taken by deposition and/or
af fidavit.

M CHAEL P. LESN AK
Adm ni strative Law Judge

MPL/ | ab



